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IN THE CIRCUIT COURT OF THE STATE OF OREGON 

 
FOR THE COUNTY OF JEFFERSON 

 
 
THREE RIVERS LANDOWNERS 
ASSOCIATION, a nonprofit corporation, 
 
                                               Plaintiff, 
          v. 
 
JEFFERSON COUNTY, a political 
subdivision of the State of Oregon; Ralph 
DeMonte, trustee of the DeMonte Family 
Trust; Allen Trust Company, Trustee of 
the Herbert H. Anderson and Barbara B. 
Anderson Revocable Trust, 
 
                                               Defendants. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 

Case No. 16CV26227 
 
PLAINTIFF’S CLOSING  
SUR-REBUTTAL  
                

             
  

“If any part of any road in this state shall not be opened for four years 
after or from the time of its location, the same shall become vacated.”  

Ex. 8: 20; § 4101, Hill’s Ann. Laws (1892). 

“The expression ‘to open,’ as applied to a street or road, is used almost 
indifferently to express two very different processes – the act of establishing 
or creating a highway, and that of actually putting in shape for travel one 

already having a legal existence.”1    

 1. Doctrine of Abandonment by Nonuser  

“Our statute [§4101], like those of other states, was ‘essentially a statute 

recognizing and defining abandonment by nonuser.’” Hislop v. Lincoln County, 249 

Or 259, 265, 437 P2d 847 (1968), quoting with approval Board of County Com’rs of 

Cowley County, v. Johnson, 76 Kan. 65, 90 P 805 (1907).  Defendants’ arguments 

contrary to this doctrine and Hislop is again unavailing.  Here, the court should 

note the word “nonuser”.  The word in context refers to a failure of the road  

petitioners to clear the prospective roadway and make it passable – inaction that 

results in vacation by operation of law.  It is different from a doctrine of “non-use”. 
 

1 Board of County Com’rs of Cowley County, v. Johnson, 76 Kan. 65, 90 P 805, 807 (1907). 
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The doctrine of “abandonment by nonuser” is explained in Cowley2 and 

adopted in Hislop, the court sitting en banc.  Abandonment by nonuser means that 

once a road is legally established those interested may avail themselves of the 

privilege to open the road for public travel and if not opened, the road is vacated by 

operation of law.    

Here, the word “open” as used in self-executing statutes like Section 4101 is 

best explained in Cowley: “The expression ‘to open,’ as applied to a street or road, 

is used almost indifferently to express two very different processes – the act of 

establishing or creating a highway, and that of actually putting in shape for travel 

one already having a legal existence.” 90 P at 807.   

Plaintiff has described this process repeatedly arguing that a “paper road” 

is not sufficient once established under road law before 1903.  More is needed. The 

Sparks petitioners had four years to put the planned road “in shape for travel” so 

it could be used for public passage.  This required second step to avoid automatic 

vacation never occurred.  Indeed, Sparks Road was vacated because the Sparks 

petitioners did not avail themselves of the 1896 right to “open” all or “any part” of 

the petitioned road.  Thus, under the self-executing effect of Section 4101, Sparks 

Road passed by operation of law “from the state of legal existence to non-

existence.” Hislop, 249 Or at 265; accord, Gentner v. Kern, 164 Or 645, 663, 103 

P2d 721 (1940) (holding that plaintiff had not satisfied its burden of proof that 

county road established by order was ever opened up or used within the statutory 

time period (a log skid road was insufficient) and therefore a county road did not 

exist in the disputed location because such a “paper road” would have been vacated 

by operation of law under Section 4101). 

 
2 A copy of Cowley and other referenced out-of-state cases cited in Hislop are 
attached.  
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In sum, Oregon and other states have held that statutes like Section 4101 

are “essentially a statute recognizing and defining abandonment by nonuser.” 

Hislop, 249 Or at 265.  As noted in Hislop, Ohio, Washington, New York, and 

Kansas had all adopted similar “abandonment by nonuser” statutes, self-

executing in nature, but with different vacation deadlines. For example, in Van 

Sant v. City of Seattle, the Washington Supreme Court observed: “We have 

repeatedly held that [the statute providing that any county road or part thereof 

that remains unopened for public use for a period of five years after authority is 

granted to open the road shall be vacated] is self-executing.”  47 Wash 2d 196, 199, 

287 P2d 130, 132 (1955).  

In conclusion, plaintiff proved that Sparks Road (Tr. Ex. 6:7) was not 

“opened” by whatever means for public travel within four years by the prospective 

“users”.   Thus, no county road existed before the Heising Patent was granted (now 

land within Three Rivers).  Plaintiff proved that there was no physical evidence of 

road creation on the ground within the surveyed right-of-way and that there were 

no Crook County documents evidencing physical creation or maintenance of 

Sparks Road.  The only eye-witness testimony from Mrs. Heising confirmed the 

absence of a county road on Heising property even after 1942. Thus, this court 

should declare that Sparks Road passed from legal existence to non-existence on 

November 7, 1900. 

2.  Defendants’ Reading of Hislop Continues to be Wrong 

The question as framed by Lincoln County in Hislop was whether every 

legally established county road created or established but not open for travel 

between the years 1862 and 1903 was vacated under Section 4101.  Hislop, 249 

Or at 262.  In Hislop, Lincoln County contended that Section 4101 “was not self-

executing, but constituted a direction to the county court to vacate a road which 
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was not opened for four years after the time of its location or establishment.” Id.  

Here, Jefferson County and DeMonte make the same contention that Lincoln 

County made.   Their contention cannot stand scrutiny because the Hislop court 

sitting en banc disagreed with Lincoln County and held that “we think [Section 

4101] was clearly intended that when the statutory time has run and the road has 

not been opened it shall pass from the state of legal existence to non-existence.” 

Id. at 265.  In reaching this conclusion, the Hislop court in part focused on the 

legislature’s use of the words “become vacated” in Section 4101, meaning “[t]o pass 

from one state to another.”  Id.  The Hislop court contrasted the legislature’s use 

of the word “become” with words not used like “shall be vacated” – the latter a 

plausible basis to support Lincoln County’s contention and the defendants’ 

contention here that Section 4101 was not self-executing.  Id. The Hislop court 

concluded that the road at issue was vacated by operation of Section 4101.  Id. at 

267. Thus, contrary to defendants’ closing arguments, neither a Crook nor a 

Jefferson County order vacating Sparks Road was necessary evidence.  Rather, 

Sparks Road was vacated by operation of law because the petitioning Sparks 

“householders” did not physically create a road within four years.  Further, Sparks 

Road cannot be revived after four years except by a new road establishment 

proceeding, which did not occur and was not alleged by either defendant.  See Van 

Sant, 47 Wash 2d at 199, 287 P2d at 132 (concluding that once vacation of road 

occurs by operation of law failure of owner to take subsequent steps to conclusively 

establish that fact, such as obtaining a judicial determination, “does not restore to 

the public any interest which it has lost through nonuser”).  

3.  Defendants again Misconstrue the 1864-1903 Road Law  

 Section 4101 is prospective in nature such that a road can be legally 

established, but if one mile is not opened for public travel within four years from 
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its location, that the unopened mile is vacated by operation of law. Defendants 

argue that the 1896 road process is sufficient to legally establish the entire 

fourteen miles of Sparks Road whether opened or not for public travel.  Such an 

argument is wrong and ignores the plain words of the 1892 road law, interpretive 

cases, and particularly Section 4101.   

The procedure for establishing a road in 1896 was set forth in Sections 4061- 

4077 Hill’s Ann. Laws (1892).  That procedure was summarized in Section 4065, 

which provides that if the court is satisfied that all the requirements have been 

met, “the court shall issue an order directing said road to be opened.”  That order 

was directed at the road supervisor charged with supervising the physical opening 

of the road by the prospective users. This is true for the reasons previously briefed 

and as follows. 

First, the order “to open” (Tr. Ex. 6:7) was mandatory under Section 4065: 

“the court shall issue….” Therefore, if a road was established under the 1892 law, 

the county court order necessarily included an “order directing said road to be 

opened.”   

Second, the order is prospective because it is “directing said road to be 

opened”, thereby indicating a future physical opening.  In contrast, defendants 

argue that the order declaring “that said road is open” is sufficient.  But that is 

not what the statute or the order provides.  The road can be legally established 

but unopened until physical action to make it passable occurs.  

Third, the text is set in the future tense: the order directs the road “to be” 

opened.  “To be” means the act or event is to occur in the future: “to be determined”; 

“to be completed”; “to be continued”; “to be constructed”; and “to be opened.”   In 

each example, a future event may occur, but has not yet occurred.    When an order 

/ / / 
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directs a road “to be opened”, something else must happen in order for the road to 

be opened to prevent later vacation. That something is road construction.   

Fourth, the statute refers to “said road” to be opened.  Considering the 

requirements in §§4062 and 4065 Hill’s Ann. Laws (1892) to designate, mark and 

report the beginning and termination of the road being established, “said road” 

necessarily means the road from its beginning to its termination.  If all it takes to 

open the road is an order by the county court directing that “said road” be opened, 

then the road is opened from its beginning to its termination.   But if that were 

the case, then Section 4101 restricting vacation to any part of the road unopened 

would be meaningless. Defendants’ arguments effectively omit the words “any 

part” from the statute. If a road is opened by court order alone, a part of a road 

could not be unopened. Defendants’ arguments also omit the four-year vacation 

period for opening a road under Section 4101.  

The office of a judge when construing a statute is to ascertain and declare 

what is in terms of substance contained therein, not omit words that give meaning 

to the statute.  ORS 174.010.  Further, a judge is constrained to a reasonable 

interpretation of the statute. Fernandez v. Board of Parole, 137 Or App 247, 252, 

904 P2d 1071 (1995). Here that reasonable interpretation must include the Hislop 

decision which is controlling until the Supreme Court rules otherwise under its 

rules of stare decisis.  Farmers Ins. Co. of Oregon v. Mowry, 350 Or 686, 695, 261 

P3d 1 (2011).  

Defendants wrongly urge this court to limit its analysis to road creation facts 

that occurred in 1896.  They militate that once the road was declared “open” the  

inquiry must stop. Defendants’ argument conflicts with the plain words of Section 

4101, the 1892 road law, and Hislop.  

/ / / 
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In Hislop the road at issue was established by the county court in 1891 

starting from a point several miles east of Highway 101, running across the 

highway, across plaintiff’s property, and ending at the ocean.  249 Or at 261.  The 

court noted that “there is no dispute about the correctness of the proceedings 

establishing the road”.  249 Or at 261. Thus, Lincoln County complied with Section 

4065 by issuing “an order directing said road to be opened”, a required part of the 

order.   A part of the road east of Highway 101 was in fact opened, the section west 

of Highway 101 was not.  The court observed, “[n]either is there any dispute about 

the fact that the road has never been opened at any point west of Highway 101.  

As far as plaintiff’s property is concerned, it is only a road on a map and by 

description in the proceedings for its establishment on file in Lincoln County.”  249 

Or at 261.  It is against this backdrop of facts that Hislop held that part of the 

road west of Highway 101 was vacated by operation of law because there was no 

evidence of road construction or public use within four years of its establishment.  

In sum, defendants reading of the 1892 road law at issue is in direct conflict 

with the statutes read in context. If road establishment ended the judicial inquiry, 

then Section 4101 would be meaningless.  A correct and harmonious 

interpretation of the pre-1903 road law is the one advanced by plaintiff.  See Lane 

County v. LCDC, 325 Or 569, 578, 942 P2d 278 (1997) ("[W]e do not look at one 

subsection of a statute in a vacuum; rather, we construe each part together with 

the other parts in an attempt to produce a harmonious whole.")  Thus, this court 

should declare that Sparks Road was vacated by operation of law on November 7, 

1900. 

/ / / 

/ / / 

/ / / 
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4. Rendler Does Not Control Despite Defendants’ Most Recent     
     Rhetorical Contortions     

Rendler at best resolves road establishment procedure, not a road vacation 

dispute – the issue before this court.  Despite the gallons of ink used by defendants, 

the statutory mandate to physically construct a road for public travel to avoid 

vacation is not changed by the holding in Rendler v. Lincoln County, 76 Or App 

339, 709 P2d 721 (1985).  Again, the stubborn facts in Rendler collapse defendants’ 

arguments.  The road (County Road 804) at issue in Rendler was physically 

constructed and used by the public within four years after it was legally 

established.  At the outset, the Rendler court notes that the 1890 order establishing 

the road provided: “It is ordered, that said report, survey and plat of said road be 

recorded, and that said road be and is hereby declared to be a public highway, and 

that an order issue to open said road”.  Id. at 341.  The court then states “[t]hat is 

the only order recording the opening of 804.  A resurvey of the area in 1893 records 

the road as existing.”  Id.  Therefore, the court’s decision is premised on the fact that 

the 804 road was constructed on the ground within three years of being established.   

For that reason, the road could not be automatically vacated under Section 4101.  

Indeed, that issue was not even before the court in Rendler.    

The narrow issue in Rendler was whether, under the language of the county 

court order, a second order was required to be issued before the road could be 

legally established. 76 Or App at 343.  The court held that the order as a whole 

followed the language of the statute and was sufficient to establish the road, so a 

second order was not necessary.  Id.  The only issue before the Rendler court, not 

present here, was the technical issue whether the county court’s order was 

sufficient to satisfy the statutory requirement that the court issue an order 

directing the road to be opened.   This court should note that Rendler did not 

address the issue in Hislop v. Lincoln County, Van Sant v. City of Seattle, Gentner 
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v. Kern and the present case where there is an order directing the road to be opened, 

but then the potential users do nothing to open it within four years.  That issue 

was not present in Rendler because the road was in fact constructed on the ground 

within three years of the order establishing it.  In all the cases where that part of 

the road, which was not constructed and traveled by the public within four years 

of being established, including the two Oregon Supreme Court cases cited above, 

was ruled vacated as a matter of law.  Thus, Rendler does not provide defendants’ 

arguments any support.   

5.  Conclusion 

For one or more reasons stated in Plaintiff’s Trial memorandum and post-

trial memorandums, and after considering the evidence, the Court should declare 

that Exhibit 7 shows the centerline of the Sparks right-of-way  in 1896 and declare 

that Sparks Road ceased to exist as a matter of law consistent with the road law in 

effect in 1896. Further, the court should enter judgment quieting title to plaintiff’s 

land, so it is free from any burden arising from the 1896 Sparks road petition.  

 

  Respectfully submitted this 8 day of November 2019.   
        
       PETERKIN BURGESS 
 
       s/ Michael W. Peterkin 
       MICHAEL W. PETERKIN 
       OSB #823670 
       mwp@peterkinpc.com 
       Of Attorneys for Plaintiff 
  

mailto:mwp@peterkinpc.com
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76 Kan. 65
Supreme Court of Kansas.

BOARD OF COUNTY COM'RS
OF COWLEY COUNTY et al.

v.
JOHNSON.

June 8, 1907.

Syllabus by the Court.

Where an act of the Legislature declares all section lines in a
certain county to be public highways, and provides that they
shall be opened by the board of county commissioners upon
the petition of 10 householders, such section lines thereby
become county roads, within the meaning of that term as used
in the statute of 1879 (Gen. St. 1901, § 6058), providing that
any part of a state or county road not opened for travel within
a stated time shall be vacated.

*806  In the case of a county road so established by special
act, the provision of the statute of 1879 that any county road
shall be vacated, if it remains unopened for seven years after
“the order is made or the authority granted for opening the
same,” refers to the time that the act is passed, and not to the
time an order for the opening of the road is made by the county
commissioners.

Such a county road, created prior to the enactment of 1879,
and remaining unopened for travel for seven years thereafter,
was vacated in consequence of such omission, and the
easement of the public therein has been lost, and can only be
reacquired by new proceedings.

Synopsis
Error from District Court, Cowley County; C. L. Swarts,
Judge.

Action by L. F. Johnson against the board of county
commissioners of Cowley county and others. Judgment for
plaintiff and defendants bring error. Affirmed.

West Headnotes (3)

[1] Highways
Failure to Open

Where an act of the Legislature declares all
section lines in a certain county to be public
highways, and provides that they shall be
opened by the county commissioners on the
petition of 10 householders, such section lines
become county roads within Gen.St.1901, §
6058, providing that any part of a county road
not opened for travel within a stated time shall
be vacated.

1 Cases that cite this headnote

[2] Highways
Failure to Open

In the case of a county road established by a
special act, provision of Gen.St.1901, § 6058,
that any county road should be vacated if it
remains unopened for seven years after the order
is made or the authority given for opening the
same, refers to the time that the act is passed, and
not to the time an order for an opening of the road
is made by the county commissioners.

1 Cases that cite this headnote

[3] Highways
Failure to Open

A county road established by special act, prior to
the enactment of Gen.St.1901, § 6058, providing
that a county road not opened for travel within
a stated time should be vacated, which remains
unopened for travel for seven years thereafter,
was vacated, and the easement of the public
therein lost, and could be reacquired only by a
new proceeding.

1 Cases that cite this headnote

http://www.westlaw.com/Browse/Home/KeyNumber/200/View.html?docGuid=Ib3d82074f87811d983e7e9deff98dc6f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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Attorneys and Law Firms

Ed J. Flemming and Torrance & Bloss, for plaintiffs in error.

Hackney & Lafferty, for defendant in error.

Opinion

MASON, J.

The board of county commissioners of Cowley county
attempted to open a highway upon a section line crossing land
owned by L. F. Johnson. He sought and obtained a judgment
enjoining such attempt, and the board prosecutes error. The
case was heard upon an agreed statement of facts, and turns
wholly upon questions of statutory interpretation.

In 1872 the Legislature passed an act (Laws 1872, p. 359,
c. 178), the first section of which declared all section lines
in Cowley county (and in several other counties, none of
them contiguous thereto) to be public highways. A subsequent
section (section 3) provided that “all the unenclosed or
unimproved highways, provided in section 1 of this act, shall
be opened by the board of county commissioners upon the
presentation of a petition to said board, signed by not less than
ten freeholders, residents of the county in which said highway
is located.” The tract in question was at the time uninclosed
and unimproved. No effort was made to open a road upon
it until some time in 1905. No compensation has been made
to Johnson or his grantors, and none is contemplated. The
tract was once a part of what is known as the “Osage Trust
and Diminished Reserve Lands.” The county contends, and
Johnson denies, that in 1872 this was public land within the
meaning of the federal statute of 1866 (Rev. St. § 2477 [U.
S. Comp. St. 1901, p. 1567]), which granted “the right of
way for the construction of highways over public lands, not
reserved for public uses.” If it was, then, under the authority
of Tholl v. Koles, 65 Kan. 802, 70 Pac. 881, when it passed
into private ownership, it was taken subject to the easement
resulting from the state and federal statutes. Assuming for the
present that this is the case, the question then presented is
as to the effect of the following statute, which was enacted
in 1879: “That any county road or part thereof which has
heretofore or may hereafter be authorized, which shall remain
unopened for public use for the space of seven years at any
one time after the order made or the authority granted for
opening the same, shall be and the same is hereby vacated,
and the authority granted for erecting the same is barred by
lapse of time; and any state road or part thereof which has
heretofore or may hereafter be authorized, which shall remain

unopened for public use for the space of ten years after the
passage of the act authorizing the same, shall be vacated, and
the authority for opening it repealed for non-use.”

The county maintains that the highway under consideration
was neither a state nor a county road, as those terms are used
in this statute; that by state roads are there meant roads laid
out by the Legislature directly, and by county roads those
laid out by the county commissioners under the terms of the
general road law; that this highway became such by neither
of these methods, but by dedication on the part of the general
government through the act of Congress referred to, followed
by acceptance by the state through the statute of 1872. We
cannot agree to these contentions. It was held, in Barker v.
Com'rs of Wyandotte Co., 45 Kan. 681, 26 Pac. 585, that a
dedication of a strip of ground by the owners for the purposes
of a road, and its acceptance by the county commissioners,
does not make it a county road or a regularly laid out road;
and, in Tholl v. Koles, supra, the acts of Congress and of
the Legislature in such a case as the present are spoken of
respectively as a dedication and acceptance of land for a
highway. But the grant by the general government to the
local authorities of a right to locate a highway wherever they
see fit across public lands is a very different thing from the
tender by the owners to the public of a specific tract for that
purpose-the kind of dedication referred to in Barker v. Com'rs
of Wyandotte Co. In the one case, the position of the road
is determined by the representatives of the public charged
with that duty, and, in the other, by persons having no official
responsibility. A road created by act of the Legislature is no
less a laid out highway because the right of way therefor
without compensation is granted in advance of any step being
taken for its creation. The terms “state road” and “county
road” seem to have no precise technical meaning, and it
might be permissible to suppose that in the statute under
consideration they were used merely to distinguish highways
created directly by the Legislature and those created by the
county authorities under general laws. See opinion of Justice
Lyon in State v. Hayden, 32 Wis. 663, 673. But a better
supported view is that any public road lying wholly within one
county is a county road, while a state road extends through
or into several *807  counties. “What is known in some
sections as a state road is a highway laid out by the direct
authority of the state, generally between distant places and
through different counties, to supply a want felt by a large
district of county, which, because of the diversity of interests,
the local authorities are not willing to supply.” 15 A. & E.
Encycl. of L. 352. “A state road is a road running into two
or more counties, and is distinguished by this from a county
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road, which lies wholly within one county. The first was
formerly established by acts of special legislation; the latter
by county commissioners, under general laws.” State ex rel.
Stebbins v. Treasurer of Wood County, 17 Ohio, 184. The
distinction recognized by the Ohio court is entitled to especial
weight, from having been announced in a decision rendered in
1848; our road laws being largely derived from those of that
state. The road here involved, lying wholly within Cowley
county, was by this test a county road; and the title is not
inappropriate, since its essential character is no different,
whether the Legislature created it directly by special act, or
indirectly through the county board acting under a general
law. It is said, however, that the statute of 1879 conflicts with
that of 1872, and, there being no express repeal, the provisions
of the earlier act should stand, upon the principle that the
special law should prevail over the general. The later act,
however, is not one of repeal, and amends the first one only
as all new legislation is in a sense amendatory. It sets a limit
to the rights offered to the public under the other act. That it is
general, while the other is special, does not affect the matter.
Its expressions are clear and unambiguous. In set terms it
refers to all roads authorized but not actually opened for
travel. Its reference to roads created by act of the Legislature
demonstrates that it applies to some special statutes, and, if it
covers any, there is no reason why it should not reach all.

There is, however, room for doubt as to when the limitation
of seven years allowed for the opening of a road which has
been authorized is to begin to run. The statute says “after
the order made or the authority granted for opening” the
road. The act of 1872 provided for the opening of the road
by the county board upon the presentation of a petition of
10 freeholders, and the language quoted might be deemed

to refer to the time such a petition should be presented. To
adopt this construction, however, would be to put too narrow
an interpretation upon the statute. The expression “to open,”
as applied to a street or road, is used almost indifferently to
express two very different processes-the act of establishing
or creating a highway, and that of actually putting in shape
for travel one already having a legal existence. The purpose
and intent of the act is manifestly to fix a limit within which
roads must become such in fact after they have been given
that character by law. It is essentially a statute recognizing and
defining abandonment by nonuser. The alternative phrases
“the order made,” or “the authority granted,” for opening the
road, seem to have been suggested by the two methods by
which a county road may be created-by order of the board, or
by authority granted by special act of the Legislature. The act
of 1872 made the tract in question a highway in contemplation
of law. Nothing remained but to open it for public use. The
statute of 1879 allowed those interested seven years in which
to avail themselves of the privilege offered. We think it was
the legislative intent that, if no advantage should be taken of
it within that time, it should be withdrawn; and, as in fact no
step was taken in that direction until 1905, the road which was
created by the act of 1872 was vacated by the operation of
that of 1879. This conclusion makes it unnecessary to decide
whether the land now owned by Johnson was, in 1872, a part
of the public domain.

The judgment is affirmed. All the Justices concurring.

All Citations

76 Kan. 65, 90 P. 805
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47 Wash.2d 196
Supreme Court of Washington, Department 2.

Floyd VAN SANT, Respondent,
v.

CITY OF SEATTLE, a municipal
corporation, Appellant.

No. 33182.
|

Aug. 18, 1955.

Synopsis
Action by property owner to quiet title to land and to
recover damages for destruction of lawn and shrubbery.
The city cross-complained asking that title to the streets as
originally platted, which included part of property owner's
land, be quieted in the city. From an adverse judgment of
the Superior Court, King County, Eugene A. Wright, J., the
city appealed. The Supreme Court, Rosellini, J., held that
location of owner's house and yard, which was planted with
grass, shrubs, and trees, on land, during period that public was
allegedly acquiring a prescriptive easement on that land by
the use of abutting platted streets, precluded the presumption
of dedication of the land by owner and therefore no easement
was created in the city over the disputed area.

Judgment affirmed.

West Headnotes (7)

[1] Highways
Failure to open

Statute providing that any county road or part
thereof which remains unopened for public use
for period of five years after order is made or
authority granted for opening the same, shall be
vacated, is self-executing. Laws of 1889–90, c.
19, p. 603, § 32.

2 Cases that cite this headnote

[2] Highways
Operation and effect

Where property platted for county road was not
used for such purpose for five years following the

filing of the plat thus vacating authority to build
such road, property owner's failure to obtain a
judicial determination establishing vacation of
record and thus freeing property involved from
the apparent record easement did not restore to
the public any interest which it lost through the
nonuser. Laws of 1889–90, c. 19, p. 593, § 32.

[3] Limitation of Actions
Actions to which statute applies

An action to remove a cloud on the title to realty
is not subject to the statute of limitations.

3 Cases that cite this headnote

[4] Highways
Reversion on discontinuance of highway

Where property owner and predecessors
occupied property originally platted for county
road for approximately 50 years without
interruption, doctrine of laches could not operate
to prevent property owner from asserting his title
to said property.

[5] Dedication
Abandonment to or Acquiescence in Public

Use

Public easements by prescription are generally
based upon an implied dedication by the owner
of the land.

[6] Dedication
Acts or declarations to prevent implied

dedication

Where the owner of property has placed
fences or other obstructions upon his property
during prescriptive period, there is indicated an
intention not to dedicate those portions of his
property to the public use.

[7] Dedication
Acts or declarations to prevent implied

dedication
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Dedication
Presumptions and burden of proof as to

dedication

Fact that property owner's house and yard, which
was planted with grass, shrubs, and trees, were
located on land during period that the public was
allegedly acquiring a prescriptive easement over
the land by use of the abutting platted streets
precluded a presumption of dedication of that
land by property owner and no easement was
created over the disputed area.

1 Cases that cite this headnote

Attorneys and Law Firms

*197  **131  A. C. Van Soelen, G. Grant Wilcox, Charles
V. Hoard, Seattle, for appellant.

Theodore P. Cummings, Seattle, for respondent.

Opinion

ROSELLINI, Justice.

Respondent owns lots 1 and 2, block 16, State Park Addition
to the city of Seattle, a corner plot on which his house stands.
His property is bounded on the north by East 80th street and
on the west by 31st avenue N.E.

State Park Addition was dedicated in 1890. During the five
years following the filing of the plat, the platted streets
abutting the property now owned by the respondent were
not improved in any way nor made available to the public
for travel, nor was any public use made of them during the
five years following the effective date of chapter 19, Laws of
1889–90. During this period of nonuser, the area was wholly
outside the limits of any incorporated city, town, or village.

The house now owned by respondent was built prior to 1907.
The house and yard extend twenty-two feet into the area
platted for 31st avenue N.E. and five feet into the *198  area
platted for East 80th street. In the years 1946 and 1947, and
for some time prior thereto, the area occupied by respondent
and his predecessors was enclosed by a fence.

For a period beginning prior to 1936 and extending to the
present, a portion of 31st avenue N.E., abutting respondent's
property, not exceeding thirty-eight feet in width, was used by

the public for the purposes of public travel. A portion of East
80th street abutting his property on the north was similarly
used. The portion of East 80th street so used included the area
originally platted as East 80th street, except for a strip five
feet wide paralleling and immediately adjacent to the northern
line of lot 1 as platted.

In the summer of 1950, appellant installed certain utilities
in the area of 31st avenue N.E. and East 80th street as
originally platted. These installations were made within the
area occupied by respondent, and some of his shrubs and a
portion of his lawn were destroyed.

The streets in question were paved by appellant in 1953.
Concrete sidewalks were laid along East 80th and 31st
avenue N.E., but it was impossible to complete them to
the intersection because respondent's house obstructed the
pathway. Respondent had been given notice to move his house
so that the improvements might be completed. He brought this
action to quiet title to the land which he and his predecessors
had occupied, and to recover damages for the destruction of
his lawn and shrubbery. Appellant cross-complained, asking
that title to the streets as originally platted be quieted in the
city of Seattle and that respondent be required to remove his
house from the street area.

The trial court held that, by operation of law, respondent had
acquired title to the abutting property platted for streets, that
the public had acquired an easement by prescription over
certain portions of the street areas but that such easement
did not extend onto the land actually occupied and used
by the respondent and his predecessors, and further that
respondent was entitled to recover for the damage done to
his lawn and shrubbery. Appellant's cross- *199  complaint
was dismissed. Title to the abutting portions of the streets was
quieted in respondent, subject to an easement in favor of the
city of Seattle.

The city has appealed, maintaining that respondent never
acquired title to any of the land originally platted as streets
and that his action to have his title adjudicated is barred by
the statute of limitations or by laches, or, in the event that
title did become vested in respondent by operation of law, that
appellant has acquired an easement to the full width which it
claims to be reasonably necessary for public travel.

Respondent correctly contends that in 1895, the portions of
East 80th street and 31st avenue N.E. abutting the property
which he now owns became vacated by operation of law.
Laws of 1889–90, chapter 19, § 32, p. 603, reads:
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‘Any county road, or part thereof, which has heretofore been
or may hereafter be authorized, which remains unopened for
public use for the space of **132  five years after the order is
made or authority granted for opening the same, shall be and
the same is hereby vacated, and the authority for building the
same barred by lapse of time.’

[1]  We have repeatedly held that this law is self-executing.
Lewis v. City of Seattle, 1933, 174 Wash. 219, 24 P.2d 427,
27 P.2d 1119; Murphy v. King County, 1907, 45 Wash. 587,
88 P. 1115; Mohr v. Pierce County, 1911, 65 Wash. 370, 118
P. 321, 119 P. 747; Cheney v. King County, 1913, 72 Wash.
490, 130 P. 893; and Smith v. King County, 1914, 80 Wash.
273, 141 P. 695.

[2]  While, as we said in Lewis v. City of Seattle, supra, a
judicial determination is necessary to establish the vacation
of record and free the land involved from the apparent
record easement, this fact has significance only to those who
purchase in reliance on the plat. The owner's failure to obtain
such an adjudication does not restore to the public any interest
which it has lost through nonuser.

The trial court properly determined that the fee-simple title
to those portions of the streets which abutted respondent's
property had become vested in the owner or owners of these
lots. This being the case, it is unnecessary to consider whether,
as appellant contends, the court committed *200  error in
making a finding that respondent had at all times intended to
claim the portions of the streets which he occupied and that
he and his predecessors had occupied the same ‘continuously,
openly, adversely, and notoriously since on or before 1907.’
[3]  [4]  Respondent's action was brought to remove a cloud

on his title, and such actions are not subject to the statute of
limitations. Inland Empire Land Co. v. Grant County, 1926,
138 Wash. 439, 245 P. 14. Nor do we see how the doctrine of
laches can operate to prevent the respondent from asserting
his title to the property which he and his predecessors have
occupied for approximately fifty years without interruption.

The superior court further held that the public had
reestablished its easement in certain portions of the streets
through prescriptive use. The easements so established
included all of the area of the streets as originally platted
except those portions actually occupied by respondent.
Relying upon the rule that a prescriptive easement for public
travel is not confined to the width actually traveled but
includes the width reasonably necessary for public use,

appellant argues that the public was entitled to an easement
twelve feet wide across the property actually used by
respondent and his predecessors and on which his house
stands, this easement being necessary for the completion of
the sidewalk along 31st avenue N.E.

In support of its contention, appellant cites the cases of In
re West Marginal Way, Seattle, 1919, 109 Wash. 116, 186 P.
644; Yakima County v. Conrad, 1901, 26 Wash. 155, 66 P.
411; Olympia v. Lemon, 1916, 93 Wash. 508, 161 P. 363; and
Hamp v. Pend Oreille County, 1918, 102 Wash. 184, 172 P.
869. In each of these cases we upheld the trial court's findings
as to the width reasonably necessary for public travel. In
Yakima County v. Conrad, supra, the owner of the land, across
which the easement was claimed, had built a fence along the
road after the expiration of the prescriptive period. We held
that the building of the fence was immaterial. Impliedly, we
recognized that had the  *201  fence been constructed before
the rights of the public had been established, the result of the
case might have been different.
[5]  Public easements by prescription are generally based

upon an implied dedication by the owner of the land. Kruger
v. Le Blanc, 1888, 70 Mich. 76, 37 N.W. 880; 4 Tiffany,
Real Property (3d ed.) 598, § 1211. While this theory has not
been expressed in our cases, it is implicit in our application
of the rule which grew out of it. In each of the cases cited
by appellant, we have, in effect, presumed that the roads
were dedicated to the full width reasonably necessary for
public travel, but have recognized in each case that what is
reasonable depends upon the facts and circumstances of the
case.

[6]  Where the owner has placed fences or other obstructions
upon his property during the time the statute is running, there
is indicated an intention not to dedicate those portions of his
property to the public use. **133  Kruger v. Le Blanc, supra,
4 Tiffany, Real Property (3d ed.) 610, § 1218.

[7]  Respondent's house stood upon the disputed land and his
yard was planted with grass, shrubs, and trees throughout the
period the public was acquiring its easement over the platted
streets. As to the land so occupied and used by respondent,
no presumption of a dedication can arise, and the trial court
properly held that no easement had been created over the
property from which the public had been excluded by such
use.

The judgment is affirmed.
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164 Or. 645
Supreme Court of Oregon.

GENTNER
v.

KERN et al.

June 25, 1940.

Synopsis
Department 1.

Appeal from Circuit Court, Benton County; Carl E.
Wimberly, Judge.

Suit by Albert W. Gentner against L. R. Kern and another
to enjoin defendants from maintaining two barricades upon
a road which plaintiff claimed to be a county road and
which defendants claimed was a private road. From a decree,
plaintiff appeals.

Remanded, with instructions.

West Headnotes (5)

[1] Highways
Proceedings

In suit to enjoin maintenance of barricades upon
an alleged county road, defense that because
of conflict between description employed in
petition and order of county court establishing
county road order was void could not be
considered where such defense was not pleaded.

1 Cases that cite this headnote

[2] Appeal and Error
Omission of Exhibits, Maps, or Documents

Where some of witnesses mentioned “here” and
“there” as they referred to a map or indicated
by gestures and others spoke of a witness tree
without describing its location and occasionally
some one pointed to a mark on a map without
indicating by mark or other impression the spot
which he had in mind, such method of indication

imparted no knowledge to the Supreme Court
when examining the record.

2 Cases that cite this headnote

[3] Highways
Proceedings

In suit to enjoin maintenance of barricades upon
an alleged county road, plaintiff was required
to prove by preponderance of evidence that
barricades were placed by defendants upon
the right of way of alleged county road, and
hence was required to prove not only that
proceedings for creation of county road resulted
in establishment of that road, but also that
barricades were placed upon its right of way.
Hill's Ann.Laws 1887, § 4101.

1 Cases that cite this headnote

[4] Highways
Proceedings

In suit to enjoin maintenance of barricades
upon alleged county road which defendants
claimed was a private road plaintiff failed to
sustain burden of proof that at two places where
barricades were erected a county road ever
existed. Hill's Ann.Laws 1887, § 4101.

1 Cases that cite this headnote

[5] Easements
Injunction

Where deed granting easement to plank road
stated that grantors and their assigns should have
right to reasonably enjoy right of way for all
purposes not inconsistent with use by grantee
and thereafter grantors conveyed right reserved
to another, such other could not be enjoined from
using that part of plank road which crossed over
tract conveyed by deed, where such use did not
interfere with use of grantee.
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**721  *646  Albert W. Gentner, of Portland, for appellant.

Clark S. Kendall, of Albany (Marks & McMahan, of Albany,
on the brief), for respondents.

Opinion

ROSSMAN, Justice.

This is an appeal by the plaintiff from a decree of the
circuit court entered in a suit which he instituted for the
purpose of securing a decree enjoining the defendants from
the maintenance of two barricades upon a road in Benton
County which the plaintiff claims is county road No. 173,
but which the defendants claim, and the court found, is a
private road. The decree, besides denying the relief sought
by the plaintiff, enjoins him, in response to the prayer of the
answer, from using a plank road built in large part by K. M.
Vincent and F. M. Vincent. It was upon the plank road that the
defendants placed the barricades. The plaintiff contends that
the plank road and the alleged county road are the same. The
defendants claim that at the two places where the barricades
were erected, if not during its entire course, the plank road
was built upon a private easement. There were not two roads
in that area-only one. One of the issues, in fact, the principal
one, is whether the plank road is, in fact, the improved county
road. The defendants are the *647  Valley Mills Company
and its president, L. R. Kern. We shall hereafter refer to the
corporation as the defendant.

[1]  The complaint states that, pursuant to a petition filed
June 3, 1885, and the action taken by the county court of
Benton County, culminating in an order entered July 9, 1885,
the alleged county road was established. The defendants
admit that those proceedings were taken, but say that because
of a conflict between the description employed in the petition
and the one in the order, the latter was void. That defense,
**722  however, was not pleaded and therefore will not be

considered. Boire v. Yamhill County, 53 Or. 36, 98 P. 520.
They also contend that if the proceedings were valid the road
never became anything more than a paper road; that is, that
no use whatever was ever made of it. They direct attention
to the following statute, § 4101 Hill's Ann.Laws 1887, which
was in effect at that time: “If any part of any road in this state
shall not be opened for four years after or from the time of its
location, the same shall become vacated.”

We mentioned an easement. Concerning it the answer avers
that after the Valley Mills Company acquired the easement it
improved the right of way thus granted with a plank surface
and that still later the plaintiff wrongfully made use of it. The
plaintiff argues that the plank road, for at least a part of its
length, followed the same course as the alleged county road.
If that is true, then the defendant merely planked the public
highway.

We believe that the following plat, which is in part a copy of
a map prepared by one of the defendants' witnesses, will help
to render understandable the situation which we shall now
describe:

*649  The above map shows that the defendant owns an
80-acre tract of land consisting of the S. E. ¼ of the N.
W. ¼ and the N. E. ¼ of the S. W. ¼ of Section 5. They
purchased that property January 18, 1937, from K. M. Vincent
and his wife, C. R. Vincent. The land, apart from the mill site
thereon indicated on our plat, is principally valuable for its
timber, much of which, however, has been removed by the
defendant. The latter owns no other property in that vicinity.
The plat also shows that the plaintiff owns 80 acres adjoining
the defendant's tract upon the west. Like the defendant's,
it contains a stand of timber. The plaintiff owns additional
timberland adjoining his 80-acre tract. One Walter Shriner,
under a contract with the plaintiff, is logging the plaintiff's
land and in the S. W. ¼ of the N. W. ¼ has built a sawmill
which is manufacturing the logs into lumber. Soap Creek, the
course of which is indicated on our plat, is a small stream
which flows easterly. Its course seems to afford the only
means of access to and egress from the property owned by the
plaintiff and the defendant. Shown on our plat is the Athridge
tract upon which stands the home of Mrs. Goldie Athridge.
Her home is indicated on our plat by the letter H and her
barn by the letter B. Her home is the last habitation as one
proceeds westerly through these lands. Alleged county road
No. 173 is traced upon our map in the same way as W. C.
Galloway, county surveyor of Benton County, drew it upon a
map of which ours is, in part, a copy. Galloway, as a witness
for the defendants, admitted that his tracing of the survey
for that road holds the possibility of error. He explained that
he did not have time to make the intermediate ties which
were necessary to an assurance of accuracy. In tracing the
course *650  of the alleged county road, Galloway used
the records in the county court proceeding. The only other
drawing showing the road is **723  altogether too small to be
of any help. Entering the vicinity of Sulphur Springs from the
east is an established county road which leads to the Pacific
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Highway. Thus, the defendants' 80-acre tract lies between the
plaintiff's timber and access to the market. Upon the tract
which bears the name Athridge, we have indicated a sawmill
by the designation Dillon Mill. It was a small affair, built in
1885, with a cutting capacity of 8,000 to 10,000 feet per day.
It operated only occasionally and was dismantled a year or so
after it was built. The Dillons were the principal petitioners
for the establishment of the challenged road.

Upon our drawing is a double dotted line north of the
indication of the purported county road. It represents the
aforementioned plank road. We placed the dotted line in the
same place that Galloway placed a similar marking upon
his map. He swore that his was substantially correct. The
Vincents, who in 1932 owned not only the tract of land shown
on our map bearing their names, but also the 80-acre tract
now owned by the defendant, in that year graded a road
near the southern boundary line of those two tracts. The road
was later planked and is the one indicated by the double
dotted line. Concurrently with the sale to the defendant of
the aforementioned 80-acre tract K. M. Vincent, his wife
C. R. Vincent, and their mortgagee E. S. Cook executed an
instrument which granted to the defendant “*** an easement
and/or right-of-way for road purposes over the following
described real property ***: Commencing at the center of
Section 5, *651  Township 11 S. R. 5 W. of the W. M.;
running thence East along the center line of said Section to a
private road now established and in use by the grantors herein;
thence North 20 feet; thence West and parallel to the center
line of said Section to a point 20 feet North of the point of
beginning and thence South 20 feet to place of beginning;
and over said private road as now established and used by
the grantors herein from the point where the above-described
strip runs into the same to the county road known as the Soap
Creek Road. *** provided also that the grantors, their heirs
and assigns, shall always have the right to reasonably use
and enjoy said above-described right-of-way for all purposes
which may not interfere or be inconsistent with the use by the
grantee for the purposes above mentioned.”

It is seen from that instrument that the easement thus granted
to the defendant extended across the Vincent tract. Its westerly
terminus was the center of Section 5. West from that point lay
the defendant's property. In the fall of 1937 F. M. Vincent and
his son Kenneth, the aforementioned grantor, on behalf of the
defendant, improved most of the graded road which crossed
the Vincent tract by covering it with heavy plank laid upon
wooden sills. Only the easterly 450 feet were left unplanked.
They also planked a small part of the road which extended into

the defendant's tract. Later the plaintiff, without permission
from anyone and acting upon his own initiative, planked the
450-foot section just mentioned, as well as the unplanked part
of the roadway upon the defendant's property. After the road
had been thus improved he proceeded to use it for the purpose
of bringing machinery into his property to build the Shriner
mill and to haul piling and lumber to market.

*652  January 5, 1938, K. M. Vincent, C. R. Vincent
and E. S. Cook, the three individuals who had conveyed
the aforementioned easement to the Valley Mills Company,
signed a deed which granted to the plaintiff “*** an easement
and right-of-way for road purposes over the following
described real property: A strip of land commencing at the
center of Section Five Township Eleven South of Range Five
West of Willamette Meridian in Benton County, Oregon, forty
feet wide extending from the center line of Section Five and
the extension thereof, northerly a distance of forty feet and
running from the center of said Section Five to the point
where said strip intersects the County Road in Section Four,
Township Eleven South of Range Five West of Willamette
Meridian, and also over the property described in an easement
and right-of-way granted by K. M. Vincent and C. R. Vincent,
husband and wife, and Ernest S. Crook to Valley Mills
Company, ***.”

It will be recalled that the easement which the Vincents
granted to the defendant was not an exclusive one but reserved
rights to the Vincents and their assignees. The deed to the
plaintiff granted to him these rights together with an easement
over an adjacent 20-foot strip.

**724  The plaintiff contends that the plank road, or at least
that part of it which crosses the defendant's and the Vincents'
properties, follows the course of county road No. 173. That
contention constitutes his justification for having planked the
part which crosses the defendant's property, and likewise his
justification for having traveled upon the road.

As we have indicated, § 4101 Hill's Ann.Laws 1887, which
was in effect at the time of the entry of the order for the
establishment of the challenged county road, said that if any
part of a road was not opened *653  within four years after
“the time of its location” it should be deemed vacated. The
defendants contend that that road was never opened. The
plaintiff insists that the part of the survey extending westerly
from the Dillon Brothers mill was opened by the Dillons as
a skid road and that it was used as such. They also contend
that the plank road follows the same course. A skid road is
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approximately eight feet wide and in its roadway, at intervals
of about five feet, logs eight to ten inches in diameter are
half embedded at right angles to the course of the road.
Logs drawn by oxen are skidded over the surface of these
embedded logs and are thus brought to the mill. The circuit
judge who tried this case visited the area which we have been
endeavoring to describe and, in holding that the purported
county road was never established through use, said: “The
evidence in this case shows that about 1885 Dillon Brothers
constructed and operated for a short time a sawmill on the
tract of land lying immediately west of the property of the
Valley Mills Company. The operation of this mill terminated
when Dillon Brothers became financially embarrassed. The
evidence further shows that the county road referred to in
plaintiff's complaint was never opened beyond said Dillon
Brothers mill. The evidence further shows that the plank
road maintained by the defendants does not lie within the
limits of said county road as surveyed and laid out upon the
ground, excepting for a short distance immediately west of
the premises of the plaintiff. The evidence further shows that
this county road at the place where the surveyed county road
and the plank road coincide was never opened up or used. In
fact, none of the county road as surveyed across the premises
of the Valley Mills was ever opened up and used as a county
road, although there is some evidence that a skid road in that
vicinity was used for a short  *654  time in connection with
the operation of the Dillon Brothers Mill. Such skid road,
however, could never have been used for vehicular traffic.”

It must be borne in mind that the two barricades which the
defendant erected were placed by it upon the plank road-not in
some other places. They were placed upon only that part of the
plank road which crosses the defendant's property. Therefore,
unless the plank road at those two places is upon the right
of way of purported county road No. 173, no right which
the plaintiff possesses was violated through the erection of
the barricades. The witnesses who swore that west of the
Dillon Brothers mill a roadway existed in 1885 and in the
several succeeding years gave a very indefinite description
of its course. We shall now review their testimony, but for
the sake of clarity add that there is no issue concerning the
existence of a road east of the Dillon mill site.

Lee Brown, who moved upon a ranch in the Soap Creek
district in 1885 when he was 20 years of age, testified that
at that time there was “a kind of logging road back in there,
it went back up the creek for half or three-quarters of a mile
maybe, I would judge, I am just guessing at it.” He swore that
at that time a wagon could have been taken over the road from

the Dillon mill to the property now owned by the plaintiff.
He said, however, “I never had occasion to do it.” Finally,
he added, “I tell you, if you were ever out in the mountains,
them days we took wagons over pretty tough trail.” Robert
L. Marks, one of the attorneys for the defendants, swore that
shortly before the trial he interviewed Brown and that at its
close he made a memorandum of what was said. Referring
to the memorandum, he swore that during his visit with
*655  Brown the latter told him that the road never extended

beyond the western extremity of the Athridge property; in
other words, it did not enter upon the property now owned by
the defendant. Mrs. Athridge, who moved upon the property
known as the Athridge place in 1885 when she was four years
of age, was able to recall back to the year 1895. She testified
that at that time there was a road extending from the Athridge
property easterly about the same as now. As we said, there is
no controversy concerning that road. Mrs. Athridge testified
that extending westerly from the Dillon mill site and across
the land owned by the defendant there was “a well-used trail,
or it could be used as a **725  road, a sort of skid road.”
Whether the road which she and Brown saw followed the
course and made the turns and bends designated in the survey
of purported county road No. 173, was not mentioned by
them. Frank Seabrook, being the third and last of the plaintiff's
witnesses, also described a skid road. He was 77 years of age,
and in 1885 had worked for a month as a logger for Dillon
Brothers. He swore that in 1885 or thereabouts a skid road
extended westerly from the west line of the Athridge property
for close to half a mile. His description of the course followed
by the skid road, although vague, possesses more detail than
that given by the other two. From it we quote:

“The skid road on the left side ran up a little way, a very short
distance on the south bank and it ran up from the mill. *** It
ran from the mill up the right hand side of the creek. It was, as
I said, pretty nearly half a mile or probably 600 yards, between
600 yards and half a mile, and they didn't get any timber out at
all on either side until they got back a quarter of a mile but the
skid road did run on the left hand side too, for a short distance.

*656  “Q. The skid road then that ran from the Dillon mill
ran along the north side of the creek? A. It ran along the north
side of the creek.

“Q. Did it run on the south side or remain on the north side? A.
It ran a short ways from the mill up there, and then it crossed
over.
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“Q. Then it crossed over. How far did it go down and then run
up on the south side of the creek? A. A very little distance. I
couldn't tell. Gracious, man, that has been

“Q. Was it 300 yards? A. 250 I guess where the mill was and
from where the mill was that skid road ran up on the south
side about 250 yards.

“Q. And then it crossed the creek? A. I didn't say it crossed
the creek.

“Q. It was on the other side of the creek? A. Yes, on the north
side.

“Q. It ran on the north side of the creek? A. It ran right up and
by past where this mill is now. How far from where the mill
is now, I couldn't say.”

We come now to the defendants' witnesses. Kenneth Vincent,
one of the grantors to the defendant of the easement, and
his father built the aforementioned dirt road. The two later
planked the portion of the roadway which extended across the
Vincent tract. Kenneth testified that when he and his father
graded the road they encountered no evidence of any skids
or of a previous road except beyond their right of way he
saw indications of an old skid road extending approximately
200 feet along a little stream that emptied into Soap Creek.
According to him, there was a heavy growth of large trees
and brush and approximately 30 stumps along the course
where they were building the dirt road. Windfalls from two to
four feet in diameter were lying upon the ground. Frank M.
Vincent, father of the witness just mentioned, likewise swore
that no signs of a previous road except those *657  described
by his son were discernible. He testified that upon the right
of way of their dirt road there were stumps, trees of large
size and a heavy undergrowth of brush. Peter Johansen, who
helped the Vincents build the dirt road, swore that he saw no
evidence of a previous roadway. He helped to cut down trees
which he thought must have stood there for a hundred years.
Elmer E. Govier, who had lived in the Soap Creek vicinity for
37 years, said that before the aforementioned dirt road was
built there were no means of passage to the west of the Dillon
mill site; to the contrary, it was covered with timber from 75
to 100 years old. Alvin Govier, a brother of Elmer, had also
lived in that vicinity for 37 years. He testified that he had a
recollection from his early visits west of the Dillon mill of
seeing an old logging road “party on the south side and which
dodged over from that to the north side of the creek.” He was
unable to trace the course of that old skid road upon any map,

but believed that some of the old skids still could be found.
He mentioned another skid road and was then asked: “Where
was that one, up the creek?” and answered, “Up above the
Dillon mill.” The presiding judge then inquired: “How far
up did it go?” and received the reply, “I don't just recall, I
didn't measure it, Your Honor.” Apart from repeating that he
could not indicate upon the map the skid road which he first
mentioned, and saying, “I could go up there and point it out
on the ground,” the foregoing is as far as he went in indicating
the course, location, etc., of the two roads. He described the
length of the first as follows: “All of it I saw was a quarter
of a mile.” W. S. Tomlinson, 69 years of age, who moved
into the Soap Creek country in 1873, hauled  **726  a few
loads of lumber from the Dillon *658  mill when financial
reverses caused it to cease operations. He testified that there
was no road west of the mill, but that “there was a skid road,
the tracks and logs, above that mill” and said that they did
not extend “more than a quarter mile, it wasn't very far. ** It
crossed the creek up on both sides. I rather think it crossed the
creek a couple of times.” He described its construction thus:
“Just the brush brushed out and skids laid across to track logs
over.” He could not describe upon a map the course of the road
saying, “Oh, I don't know, the skid road didn't run straight. It
went over where the mill was up to where they were cutting
the timber.” John Olson, 73 years of age, who made his first
trip west of the Athridge property about 40 years ago, after
swearing that he never saw any road in that vicinity, added,
“If there had been one I certainly would have liked to find
it because I had to bring an axe to get through. I was riding
a horse.” E. A. Blake, 63 years of age, who was born in the
Soap Creek district, in response to an inquiry as to whether he
ever had seen a road west of the Dillon mill, replied, “I never
saw any road, no road to my knowledge at all.” W. E. Blake,
who spent his early youth near Sulphur Springs and had been
west of the Dillon mill site many times, said he knew of no
road in that vicinity although he had been on both sides of the
stream. He said that in that vicinity there were “lots of timber
and brush **. It was large timber so far as I remember now.”
His father was one of the signers of the petition presented to
the county court for the establishment of county road No. 173.
Ed Logsdon, as a boy 13 or 14 years of age, hauled some
material from the Dillon mill. When asked if he knew of any
road west of it, he replied, “I think all I know of is a skid
road *659  *** on the north side, all I know of. I seen them
drawing logs in with cattle.” He gave no other description of
the course of the road. Berl Calloway, 72 years of age, whose
family moved into the Soap Creek country when he was six
months of age, testified that the Dillon mill was a small affair
which operated “whenever they got a chance.” He said that
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the lumber was sold to the settlers and was not hauled out to
market. He knew of no road west of the mill, adding, “You
had to wind around through the brush and trees and such like
to get through there.” His father also signed the petition for
the establishment of county road No. 173. At that time the
witness was 18 years of age. he believed that the road was
never opened.

All of the above-mentioned witnesses had made many trips
west of the Dillon mill site. Some of them went there to hunt,
others to fish, and still others as a part of a picnic group. Two
or three of them were searching for stray cattle. The above
constitutes a review of the testimony of all of the witnesses.
If details are lacking, and we are sure that they are, the fault
is that of the witnesses.

We believe that we have mentioned every part of every
witness' testimony who undertook to describe the course of
the old roads. We shall now summarize. None except Alvin
Govier and the Vincents made any attempts to compare the
course of the skid road with that of the present one. Govier
was asked whether there was a possibility that the plank
road crossed the old skid road and answered, “I couldn't say,
but it may be on top of some of it.” “May be” testimony,
like all other guesswork, is worthless. The Vincents, as we
have sufficiently indicated, swore that in grading the dirt road
which preceded the planking  *660  of it, they encountered
along its course no evidence of skids or of a previous road.
Those two men were in the best position of all to know
whether a previous roadway had existed along that course.
Five of the witnesses were certain that there never was a road
west of the Dillon mill site. However, since the testimony of
those who say they saw an object is generally more likely
to lead to the truth than that of those who give negative
testimony, we are prepared to believe that a skid road actually
existed in that general vicinity. However, the testimony of
the five negative witnesses nevertheless satisfies us that the
skid road was insubstantial and of but little consequence. The
witnesses who say they saw a skid road placed it variously;
for instance, Seabrook first said that it was south of the creek;
next it was north of the creek; shortly he declared that it
crossed the creek; and, finally, he protested, “I didn't say it
crossed the creek.” Alvin Govier said that it started south of
the creek and “dodged over” to the other side. Logsdon saw
a skid road on the north side. Tomlinson said that it crossed
the creek “a couple of times.” By glancing at our map it will
be seen that the plank **727  road is entirely to the north of
the stream, but that Galloway's representation of the survey
of the county road crosses the creek twice.

[2]  To avoid being misunderstood, we repeat that none of
the witnesses traced the course of the skid road upon a map
or in any other way described it in such a manner that we can
compare its course with the survey of the county road. Some
of the witnesses mentioned “here” and “there” as they referred
to a map or indicated by gestures. Others spoke of a witness
tree without describing its location. Occasionally some one
pointed to a mark on Galloway's map without indicating
*661  by mark or other impression the spot which he had in

mind. As stated in Hyde v. Peirce, 147 Or. 5, 31 P.2d 755, that
method of indication imparts no knowledge to this court when
it examines the record. The plaintiff's brief declares: “The skid
road commenced as it did upon the north bank, crossed over to
the south bank and recrossed to the north bank.” If that is true,
the proof in support of the statement is certainly scant and
at variance with other proof. The quoted language continues:
“in the same manner as the county right of way did.” If the
first group of words is true, they do not demonstrate the truth
of the second group. If the entire sentence is true, its truth
is not established by the testimony which we summarized in
preceding paragraphs. There is no other evidence.

As we have already said, the plaintiff presented the testimony
concerning the skid road in order to show that the purported
county road was used within four years of the time when the
county court's order for its establishment was entered. We
repeat that no witness traced the course of the skid road in
such a manner that anyone can compare it with the survey
for the county road and thus determine whether the two were
in the same location. In fact, all of the witnesses who were
shown Galloway's map which contained representations of
the creek, the survey for the county road, the course of the
plank road and objects of local significance, protested their
inability to trace the course of the skid road upon it. None
volunteered a willingness to do so, or to say that the skid road
and the county road occupied the same location. If we are to
say that the two occupied the same location, we must assume
that we possess greater knowledge than any of the witnesses,
yet they were intimately familiar with  *662  the district. It
is evident that the plaintiff himself has never been certain of
the course surveyed for the county road and that taken by
the skid road. Otherwise, he would not have presented his
proof in alternative form; that is, depending at one time upon a
contention that the two pursued the same course, and at other
times depending upon an interest in the plank road easement.
Had he felt certain that the alleged county road ever existed,
he would not have purchased the easement.

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1934104101&pubNum=661&originatingDoc=I1acdb7f0f7d311d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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[3]  [4]  Once more we say that in order to sustain his suit
it was necessary for the plaintiff to prove by a preponderance
of the evidence that the barricades described in the complaint
were placed by the defendants upon the right of way of
alleged county road No. 173. Thus, the burden rested upon
the plaintiff to prove not only that the proceedings for the
creation of county road No. 173 resulted in the establishment
of that road, but also that the barricades were placed upon
its right of way. In our opinion, he proved nothing more
than that (1) following appropriate proceedings an order for
the establishment of county road No. 173 was entered; (2)
about that time a skid road was used for a short time which
proceeded about one-fourth of a mile to the west of the Dillon
mill; (3) later the Vincents built their dirt road; (4) still later
they granted to the defendant the right to cross their property
by means of that road; (5) after that transaction the Vincents,
on behalf of the defendant, planked a part of the dirt road;
(6) about that time the Vincents sold their remaining interest
in the roadway to the plaintiff; and (7) the defendants placed
upon that part of the plank road which covered the defendants'
property two barricades. But there is no proof that the alleged
county road, the skid road and the present *663  plank road,
at the places where the two barricades were erected, occupied
the same location. We are satisfied that the burden of proof
which the plaintiff assumed when he instituted this suit has
not been discharged. We are not satisfied that at the two places
where the barricades were erected a county road ever existed.

[5]  There remains for decision the question as to whether or
not the circuit court erred when it enjoined the plaintiff from
using that part of the plank road that crosses over the Vincents'
tract. The **728  easement which the Vincents granted to
the defendant conferred upon it no exclusive rights. The deed
signed by the Vincents expressly states: “The grantors, their
heirs and assigns, shall always have the right to reasonably use
and enjoy said above-described right-of-way for all purposes
which may not interfere or be inconsistent with the use by
the grantee for the purposes above mentioned.” The plaintiff
is now, and was at the time this suit was filed, the Vincents'
assignee. He is now the owner of those reserved rights.

The defendants argue that since the planks are only eight feet
wide the road is a one-way affair and that, therefore, it is
incapable of serving the needs of more than one operator.
However, we observe that the defendant completely ceased all
operations upon its tract in December, 1937, and transferred
its activities to a tract five or six miles away which can not be
served by this road. We also observe that the plaintiff testified
that only 250,000 feet of timber remain upon the defendant's

tract and that the cost of its removal would be greater than
the value of the timber. While the plaintiff was endeavoring
to induce the defendant, for a consideration, to withdraw its
objections to the plaintiff's  *664  use of the plank road, Kern
(defendant's president) said that it would be necessary for the
plaintiff to conclude the transaction immediately; otherwise
he would tear up the road. According to the plaintiff, Kern said
at that time, “I have no further use for that plank road and I
can use the plank in another place.” The plaintiff announced a
willingness to limit Shriner's use of the road in such a manner
that it would not interfere with the defendant's convenience.
He also expressly stated that he was willing to pay for the
use which would be made of the road and bear more than
his share of the expense of its maintenance. He swore, and
we believe that he was telling the truth, that every time the
parties were on the verge of agreeing upon the amount which
the plaintiff should pay, Kern increased his demands. Finally,
according to the plaintiff, Kern insisted that he purchase the
planking, the 80-acre tract and its standing timber. This the
plaintiff was willing to do, but desired that the amount of the
timber be ascertained by two cruisers, one to be appointed
by him and the other by Kern; a third to be chosen by the
two in the event of their disagreement. When Kern, however,
insisted that the plaintiff pay according to his (Kern's) cruise
the negotiations came to an end. We stated that the defendant
ceased operations upon its 80-acre tract December, 1937. The
Shriner mill did not begin to cut lumber until December,
1938. In the meantime, the defendant made virtually no use
of the road. The circumstances which we have just recounted
persuade us that the excuse now offered that the plaintiff's use
of the road would interfere with the defendant's superior rights
is an afterthought.

We believe that the prayer of the defendants' answer *665
should have been denied and that the circuit court should
not have enjoined the plaintiff from the use of that part of
the plank road which crosses the Vincent tract. In using the
road the plaintiff will have to observe the defendant's superior
rights, but these he says he does not propose to violate.

We have not overlooked the fact that the plank road as traced
upon Galloway's map does not seem to follow with technical
accuracy the course recited in the deed which created the
easement. Galloway, referring to his map, said that the double
dotted line indicated with substantial accuracy the course
of the road. Kenneth Vincent, who with his wife and their
mortgagee, was one of the three signers of that deed, said
that the dotted lines on Galloway's map represent the road
which he built and the easement which he granted to the
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defendant. Continuing, he said, “We started out and picked
the best place for it. We didn't have any surveyor's stakes or
anything like that to go by.” It is apparent that if the plank road
does not follow with technical accuracy the course outlined
for the easement, Vincent does not present any objection.
Thus it is seen that Vincent, one of the grantors, and being
also the person who built the road, far from challenging the
defendant's right to enjoy the easement, acquiesced in the
defendant's rights by testifying in support of the roadway
as it is now being used. We believe that the roadway as
built follows with the required degree of accuracy the course
described in the grant.

We find only the error mentioned above. The cause is
remanded to the circuit court with instructions to modify its
decree in the above particular.

RAND, C. J., and BELT and BAILEY, JJ., concur.

All Citations

164 Or. 645, 103 P.2d 721
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19 Ohio 367
Supreme Court of Ohio, In Bank.

HARRIET PECK AND ANOTHER
v.

MARK CLARK AND OTHERS.

December Term, 1850.

Synopsis
The statute of March 12, 1845, relating to state and county
roads, and providing that county roads shall be vacated by
non user for seven years, only applies to roads that have been
authorized, but never opened.

**1  *367  THIS is a writ of error to the Supreme Court for
Summit county.

The original action in the court of common pleas was for
trespass to real estate. The defendants plead not guilty, *368
and gave notice that one of the defendants, David Isabel,
was supervisor of roads in the district where the lands were
situated, and that the alleged trespasses were committed by
defendants under his direction, and whilst he was engaged in
the performance of his official duty, and that no more in jury
was done to the premises, than was necessarily attendant on
removing obstructions put by the plaintiffs across a highway
under his supervision. It appeared from the evidence in the
case, that the highway referred to ran through the lands of
plaintiffs, that it was laid out and opened as a county road
in 1810, and was used as such until 1837, when plaintiffs
obstructed it by building a fence across it, and that it had
remained closed, until opened by the defendants, being a
period of more than seven years. The plaintiffs on the trial
in the court of common pleas, claimed that the road, having
been closed for more than seven years, had thereby become
vacated, under the provisions of the statute ‘relating to state
and county roads,’ passed March 12th, 1845. The defendants
asked the court to charge the jury that the statute above
referred to, did not apply to a county road that had been
opened and used as a public highway, but merely to a road that
had been authorized, but never opened. The court of common
pleas refused to give this charge, but did charge that the statute
applied as well to a road that had been opened and used, as to
one that had been merely ordered but never opened.

This charge was excepted to by the defendants, and a verdict
having been returned for the plaintiffs, the defendants brought

a writ of error to the supreme court on the circuit. The supreme
court decided that the charge of the common pleas as above
set forth was erroneous, and on that account reversed the
judgment. To reverse this judgment of the supreme court this
writ of error is prosecuted.

Otis and Wolcott, for plaintiffs in error.

Hitchcock, Wilson & Wade, Carpenter & McClure, and D. R.
Tilden, for defendants.

West Headnotes (1)

[1] Highways
Failure to Open

The provisions of Act March 12, 1845, that
county roads which shall remain unopened for
public use for seven years shall be vacated, apply
only to roads that have been authorized but not
opened.

8 Cases that cite this headnote

Opinion

*369  CALDWELL, J.

The only question presented to this court is, whether the
statute of the 12th of March, 1845, refers merely to roads that
have been authorized, but never opened, or whether it applies
also to roads that have been opened and used. That statute
reads as follows:

‘That any county road, or part thereof, which has heretofore,
or may hereafter be authorized, which shall remain unopened
for public use for the space of seven years, at any one time,
after the order made, or authority granted for opening the
same, shall be, and the same is hereby vacated, and the
authority granted for erecting the same is barred by lapse of
time, and any state road or part of any state road which has
heretofore, or may hereafter be authorized, which shall remain
unopened for public use, for the space of ten years after the
passage of the act authorizing the same, shall be vacated, and
the authority for opening it repealed, for non user.’

**2  We would remark in the first place that all the terms
used to describe the road, are such as are strictly applicable
to a road that has been authorized but not opened, and none
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of them would aptly describe a road that had been opened
and used. It first speaks of a road that ‘may hereafter be
authorized, which shall remain unopened for public use, for
the space of seven years,’ not a road that shall be closed or
obstructed. The seven years is not to commence from the time
the road ceases to be used as a public highway, or from the
time it may be obstructed; but from the time of the ‘order
made, or authority granted for opening the same.’ Now if the
statute applies to a road that has been opened and used, why
date the seven years from the time of the authority granted for
opening the road? From the very nature of the case it becomes
impossible to do so. Take the present case as an example. The
seven years could not commence running until the obstruction
was placed across the road, in 1837. How then could it in
any way date from the authority granted for opening the road
in 1810? It is *370  admitted that so far as state roads are
concerned, the statute refers to such roads as have never been
opened or used; yet we do not see that there is any rational
difference between the description of the two kinds of roads;
the phraseology, although slightly different, is in substance
the same. The time in the case of state roads is ten years, in
place of seven; but this is easily accounted for. A state road
being longer than a county road, it required more time to open
and prepare it for travel than a county road, and hence longer
time should be given, from the time it is authorized, than in
the case of a county road. The expression ‘at any one time,’
that is used in the case of county roads, is dwelt on by counsel
for plaintiffs in error as making a difference between state and
county roads. This phrase we suppose means continuously.
It has no force as used in the connection in which it is, and
had much better be left out; still it would be an objectionable
mode of construction to do away with the force of all the other
terms used in the statute, in order to make them conform to
this single expression, which in either view of the case would
be altogether unnecessary.

The terms used in the statute are so clear and explicit, that
we think it can receive no other construction, than that it
applies to roads authorized but never opened and used, and

to no other. But if the meaning of the statute were doubtful,
if it admitted of either construction, the reason of the law
is so apparent as to confine it to the construction which
we have given. It would indeed be a singular anomaly in
legislation, if the legislature, after passing a law making it a
penal offense to obstruct a highway, should also pass a law
by which a premium should be offered for committing such
obstruction. If the construction contended for by counsel for
plaintiff in error, were adopted, it would be an encouragement
to persons over whose land the road might run, to close it
up. If they could keep up the obstruction for seven years,
they would get the use of the land over which the road ran;
although every day previous to the expiration of the seven
years, they would be liable to indictment *371  for such
offense. Long before the passage of this law, and up to the
present time, we had a statute making provisions for vacating
a useless or unnecessary road that has been opened. Any
person, at all acquainted with the situation of the country,
will at once perceive the object and necessity of this statute.
Many roads had been authorized through the country, that,
from the difficulty and expense that would be attendant on
their opening, or, in some instances, because they were not
necessary, remained unopened. Persons were purchasing and
improving lands, over which these roads were to run; without
knowing of their existence, other avenues of travel were
opened in the neighborhood, that, in many instances, supplied
their place, and rendered them unnecessary, even if necessary
when first authorized. Whenever a road, that had for a long
time been in this situation, was attempted to be opened, great
difficulty and disquietude were thereby produced, and the
legislature, to obviate such difficulties, and presuming that
a road that had been authorized, but not opened for so long
a time, was unnecessary, passed this statute. We think the
supreme court gave the proper con struction to the statute. The
judgment will therefore be affirmed.

All Citations

19 Ohio 367, 1850 WL 98
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